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The Legiimacy of Imposing Harsher Punishments on Recidivists
under the Purposes of Criminal Punishment
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The Legitimacy of Imposing Harsher Punishments on
Recidivists under the Purposes of Criminal Punishment

Abstract Huei-Ting Huang

According to Criminal Code of the Republic of China, a person, who
deliberately commit crimes with a minimum punishment of imprisonment within
five years after having completed their total sentence or having been released
under certain conditions after serving part of the sentence, is a recidivist. The
punishment for a recidivist shall be increased up to one half. The main legislative
reason for imposing a severer punishment for a recidivist is that the previous
sentence could not create a deterrent or rehabilitative effect on the criminal, and
thus the criminal justice system wishes to prolong their periods in the correctional
institutions to enhance rehabilitative functions and safeguard social defence as
well. Meanwhile, those who commit crimes negligently will be excluded from
imposing server punishments because we hardly confirm whether the previous
punishment caused effects on them. It can be referred that the harsher punishment
for recidivists derives from the viewpoint of individual deterrence. However, most
scholars oppose the justification for imposing severer punishment on recidivists
because it neglects that punishment should be appropriate to the crime and that
Criminal Code is based on the a person’s conduct. Additionally, to declare and
impose harsher punishment than statutory punishment is unconstitutional. Under
these circumstances, the punishment lacks legitimacy theoretically. Moreover,
we haven’t established a testable scientific tool to evaluate and predict a person’s
risk and dangerousness, and thus the validity of judges’ assessment is dubious.
Furthermore, the current Criminal Code adopts not only penalties but also
rehabilitative disposition execution, and thus the latter could be utilized for dealing
with those who have future risk. Whether we need to enact additional punishments
for recidivists in the Criminal Code is debatable. Most scholars believe that there
are two major purposes of punishment. One is to strengthen the general public’s
trust in the effectiveness of the legal mechanism, and thus they will be deterred
from committing crimes. The other is to increase culprits’ willingness to obey
the laws and prevent them from committing crimes continually by locking them
up. Nevertheless, under the principle that punishment should be appropriate to
the crime, recidivists could receive the harsher punishment only under statutory
punishments, yet their repeated offending should not be a reason to impose
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longer sentences than statutory punishments on them. To sum up, to impose severer
punishments on recidivists lacks legitimacy and empirical evidence, and thus this
regulation should be repealed. Instead, the offenders’ recidivism should be taken as a
criterion for sentencing standards.

Keywords : recidivists, penalty, the purposes of punishment, general
prevention, special prevention
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